Abstract
Introduction
In May 2006 the International Law Commission (ILC) adopted on second reading its draft articles on diplomatic protection. These articles largely codify existing customary international law on the protection of nationals abroad by means of diplomatic protection. As is well known, and clearly stated in the commentary to the articles adopted on second reading, diplomatic protection is premised on a fi ction: the injury to an individual is treated as if it constituted an injury to the individual's national state, thereby entitling the national state to espouse the claim. 2 The legal fi ction underpinning diplomatic protection has, however, led to debate in the ILC, and was raised as a point of discussion in the comments and observations by states on the draft articles prior to the second reading. In order to determine the value of the fi ction, we must explore what function the fi ction has within diplomatic protection. Legal systems are almost by defi nition imperfect and it often happens that unforeseen events pose challenges to the existing systems. Sometimes the solution is to change the system. At other times, the device of the legal fi ction is applied. Something that fi ts ill with the existing paradigm is treated as if it were something else, in particular as if it were something that is covered by existing rules and regulations. The protection of individuals in an era where they did not exist under international law -by means of diplomatic protection -was made possible by resort to this fi ction. 3 Draft article 1 of the ILC draft articles on diplomatic protection adopted on fi rst reading refl ected strongly this fi ctive nature and was a faithful copy of the dictum in the Mavrommatis Palestine Concessions case. 4 It stipulated that states adopt in their own right the injury sustained by their national. 5 In Mavrommatis the Permanent Court of International Justice stated that:
by taking up the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his behalf, a state is in reality asserting its own right, the right to ensure, in the person of its subjects, respect for the rules of international law. Although Vattel's views on the nature of international law and the necessity of states' consent may be questioned, the fi ctitious nature of diplomatic protection is appropriately described: the state pretends to suffer an injury through injury suffered by one of its nationals as a result of an internationally wrongful act. At this stage, it is important to emphasize the indirect nature of the injury. Vattel clearly considered an injury to a national as an indirect injury since it is contrasted to direct injury in the paragraph containing the ' famous ' quotation: the paragraph starts with a description of direct injury and then continues with indirect injury. In this respect, it is curious to note that Vattel dedicated quite a few lines to the question of state responsibility for acts of individuals, which is only incurred in the case of implied or express approval of wrongful conduct of nationals of a state by that state. 8 The limitation to the responsibility of a state for acts of individuals is another indication of the fi ctitious nature of diplomatic protection, as will be pointed out below. In interpreting Vattel's position, it is clear that the initial violation of the law is not a violation of the right of a state. While it is certainly true that states partly assert their own rights in exercising diplomatic protection, they only do so through a fi ction that transforms the violation of the primary rights of the individual national concerned to the secondary right of his or her national state to present claims. The right they assert is the right to exercise diplomatic protection. Although the statement by Vattel taken together with the fi ndings of the Permanent Court in Mavrommatis are sometimes interpreted to imply that indeed injury to a national in reality directly offends the state, this paper will demonstrate the fl aws in this interpretation, even if both supporters and critics of diplomatic protection seem to rely on this line of thought. There can be no doubt that the injury that stands at the basis of the exercise of diplomatic protection is an injury of individual rights. It should be borne in mind that this does not exclude the possibility of so-called ' mixed claims'. A mixed claim is a claim based on both direct and indirect injury, such as occurred in the LaGrand and Avena cases before the International Court of Justice (ICJ). It is only for the part of the claim that is based on indirect injury that resort is sought to diplomatic protection and that the conditions for the exercise of diplomatic protection, such as the exhaustion of local remedies and the nationality of claims rule, are applicable. Even if the claim also contains elements of direct injury, the conditions for the exercise of diplomatic protection will be applicable to the indirect part of the claim. 9 Under international law, claims based on direct injury do not require the instrument of diplomatic protection but can be brought directly. 10 An appeal to self-defence has sometimes been expressed in the context of protection of nationals, in particular in situations involving a substantial group of nationals 8 Ibid ., at paras 74 -78. This, of course, is also a fi ction: the state assumes responsibility as if the act was committed by it and not by one of its nationals/citizens. or rescue operations involving resort to the use of force in the exercise of protection of nationals.
11 As Okowa has stated, ' [t] here is a presumption that nationals are indispensable elements of a State's territorial attributes and a wrong done to the national invariably affects the rights of the State. ' 12 This position is however diffi cult to support. The general understanding of the espousal of an individual claim by his or her national state is that indeed it is premised on a fi ction and not on a direct injury. As Brierly has stated, while ' a state has in general an interest in seeking that its nationals are fairly treated in a foreign country, . . . it is an exaggeration to say that whenever a national is injured in a foreign state, his state as a whole is necessarily injured too ' . 13 It is also diffi cult to reconcile with the requirements applicable to diplomatic protection (exhaustion of local remedies and nationality of claims) which do not apply if a state is in reality claiming its own right. Even if injury to its national may affect the rights of his or her national state, this is only because through the operation of the fi ction the violation of the individual right entitles the state to exercise diplomatic protection and to demand reparation. As a consequence, instances of protection of nationals involving the use of force have generally been interpreted as diplomatic protection rather than an exercise of self-defence. 14 The fi ction underlying diplomatic protection has been subject to debate in the ILC. A request to reconsider draft article 1 particularly in the light of the fi ction came from the Italian government and was supported by a number of ILC members. 15 The debates in the ILC showed views vacillating between the position that states are protecting their own rights and the position, advocated by the Italian government, that the fi ction should be abandoned since diplomatic protection does not involve any state's rights and that the individual should have complete control over the procedure. As will be shown, the ILC has tried to fi nd a balance by retaining the fi ction in draft article 1, but adding an exhortatory provision in draft article 19. 16 This solution may advance the position of the individual and thereby constitute a progressive step away from the rigid ' Mavrommatis ' régime. It does not, however, affect the fi ctitious nature of diplomatic protection.
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For instance by the US in its attempts to rescue its nationals held hostage in Iran. See To be discussed in more detail below, at Sect. 3.B.1. This paper aims to present the positions relating to the question of whose rights are being protected in the exercise of diplomatic protection and attempts to elucidate the debate by showing that it is helpful in this respect to distinguish primary and secondary rules of international law, as has been the approach of the ILC. It will further demonstrate that the legal fi ction does not only or merely transform an individual right into the right of a state but that it facilitates the application of secondary rules of international law to the violation of a primary rule. Since the distinction between primary and secondary rules with respect to diplomatic protection is not as evident as in other fi elds of law and the manner in which the distinction is made, this function of the legal fi ction is not always clear. However, as will be argued, the question of the fi ction itself has a limited bearing on the question of whose rights are being protected. The fi ction is no more than a means to an end, the end being the maximal protection of individuals against violations of international (human rights) law.
The next section of this article will defi ne legal fi ctions in general and discuss their function and application in law. The relation between the primary and secondary rules of international law and the effect this distinction has on diplomatic protection and the legal fi ction will be explored in the following section. In section 4, the application of the fi ction in diplomatic protection will be clarifi ed by discussing the work of the ILC on this issue. Special Rapporteur Bennouna raised some questions with regard to the fi ction in his Preliminary Report and his successor Special Rapporteur John Dugard has explained the views of the ILC on the fi ction and its insertion into the Draft Articles on Diplomatic Protection. The unsatisfactory discussion of this issue in the ILC has invited scholars and states to comment on the fi ctitious nature of diplomatic protection and in turn caused renewed attention by the ILC for this issue in its 58th session in 2006. In the conclusion, it will be demonstrated that the fi ction is still a necessary tool for the protection of individual rights, particularly considering the limited agency that individuals have under international law.
Fictions in Law
The use of legal fi ctions is ubiquitous in law. Fictions are partly unavoidable since law is a construct, an attempt at formalizing reality. Well known is the fi ction applied to the unborn child: nasciturus pro iam nato habetur . 17 In public international law, apart from the fi ction in diplomatic protection, (collective) non-recognition, 18 21 In the early stages of Roman law, the application of fi ctions allowed the Roman praetors to apply existing rules to situations that were not foreseen when the rules were drafted. 22 The fi ction thus operated as a mechanism for transition: short of rules that apply to the situation at hand, rules are being applied as if the situation were another, which is covered by existing rules. Legal fi ctions are tools for the application of the law. 23 However, not all conceptual constructions are legal fi ctions. First, legal fi ctions should be distinguished from presumptions. A classic presumption is the individual's knowledge of the law: all individuals are presumed to know the law. The most im portant difference between fi ctions and presumptions is that fi ctions always confl ict with reality, whereas presumptions may prove to be true. 26 Secondly, the legal fi ction discussed in this paper should be distinguished from a concept like ' legal personality ' , 19 See Jeu (1992) , at 160 -161: ' far from representing a dysfunction of the law's discursivity, fi ctions merely push the limits of the very effi cacy of a discourse, in narrative or performance, fi rmly established in " its " reality. Classical jurists pretend to believe that fi ctions constitute an underestimated or unnatural reality, and that it is possible to bypass them, without deviations and artifi cial constructs, in order to grasp reality as it is. But, since reality is necessarily elusive, being nothing more than the product of conventional nomination, the fi ction will appear not as a defi ciency but rather as the manifestation of the nature of legal discourse ' . 26 See Vaihinger, supra note 1, at 258; Dekkers, supra note 22, at 24 -37; Foriers, ' Présomptions et Fictions ' , in Perelman and Foriers, supra note 17, at 7 -8. which is also sometimes called a fi ction because of the element of ' pretending ' that the two ' fi ctions ' have in common. Yet, the fi ctive element in ' legal personality ' is not so much that it is an express twist of reality or an assimilation of one thing to something it is not, but rather its non-tangible nature. ' Legal personality ' is virtual rather than fi ctitious.
A The Nature of Legal Fictions
Dekkers, who has offered a useful model for an understanding of the nature of legal fi ctions, has described three characteristics of legal fi ctions: they are imprecise, necessary and limited. 27 The lack of precision is due to the fact that they are always forced and always knowingly present a false situation by pretending something is something else: ' on n'assimile que les choses qui ne s'assimilent pas toutes seules . ' 28 The assimilation is thus imperfect. One of the main reasons for the imperfection is that the assimilation only occurs one way. To give one standard example from Roman law: the alien is treated as a citizen but not vice versa. The necessity for legal fi ctions arises out of lack of an applicable regime for a particular situation. If there are no laws on inheritance from or by aliens, we pretend that the aliens are citizens to include them in an existing regime. It is particularly for this reasons that fi ctions are a means to an end. As Dekkers puts it: ' [l]a fi ction propre vise à ménager par la pensée une route artifi cielle vers une solution de droit directement inaccessible, ou plutôt à emprunter abusivement la seule route qui y conduise . ' 29 Finally, fi ctions are limited. The fi ction applies to one fi eld of law or one set of rules but not to another. The fi ction that aliens are citizens is only applicable with respect to, for instance, inheritance. Applying the fi ction to these matters does not imply that they also have all the other rights citizens have, such as the right to vote. Or, to return to diplomatic protection, the fi ction that injury to an individual is an injury to the individual's national state does not also imply that the responsibility of an individual is the same as the responsibility of a state. As mentioned above, legal fi ctions are a device to apply an existing regime to a (new) situation or compilation of facts that is not (yet) governed by its own regime but for which regulation is deemed necessary. They are a reaching out to establish inclusion.
However, if a new, more adequate, regime is established for this situation, the fi ction will be abandoned. The transitional character of fi ctions is particularly evident if we consider the example of immunity for embassy premises: the immunity and inviolability to embassy premises has in the past been ensured by applying the legal regime applicable to the territory of the sending state, thus excluding the jurisdiction of the receiving state. 30 Nowadays, since diplomatic immunities are approached on a more functional basis, the fi ction is abandoned and immunity and inviolability is ensured by an argument of necessity derived from the function of diplomatic relations: immunity 27 Dekkers, supra note 22, at 39. 28 Ibid ., at 40: ' one assimilates only those things that do not automatically assimilate with each other ' . 29 Ibid ., at 47: ' the genuine fi ction envisages to lead by a mentally invented artifi cial route to a legal solution that is not directly accessable, or rather to take abusively the only route that leads there ' . The point is that the acceptance of a fi ction depends largely on the perceived status of the subject of the fi ction in law. Thus, those who believe that individuals have complete and full agency under international law will reject the legal fi ction in diplomatic protection (and say in fact that it never existed and that the Court in Mavrommatis was wrong), while those who consider the state as the primary actor in the international fi eld and who reject to a large extent the individual as an entity with international legal personality will maintain the fi ction as a desirable, and necessary, tool for the protection of individual rights. Indeed, recent developments in international law have led some scholars, primarily French, to believe that the fi ction in diplomatic protection has lost its relevance and that it should be abandoned. 32 As mentioned above, this discussion has again gained relevance through the work of the International Law Commission (ILC), since the drafting of the Articles on Diplomatic Protection has come to an end. As will be described below, both states, in their comments and observations to the Draft Articles, and individual members of the ILC have raised the issue of the fi ction, since the Draft Articles adopted on fi rst reading and the Special Rapporteur seem to adhere to the fi ction as it was laid down in Vattel's writing and the Mavrommatis decision. 31 Dekkers, supra note 22 , at 200 (emphasis in original): ' those who do not know or do not accept the direct explanation will continue to consider that the case at hand constitutes a typical example of a fi ction. On the contrary, those who accept this explanation have a tendency to say not only that there is no longer a fi ction in the same case, but that there is no fi ction at all , or even that there never was a fi ction ' (translation by the author). 
B Vaihinger's Philosophy of As If and Kelsen's Response
We have seen that legal fi ctions operate as assimilation: something is treated as if it were something else. In this respect, it is interesting to address the views of Hans Vaihinger on fi ctions and Hans Kelsen's response to Vaihinger. In the early years of the 20th century, the German philosopher Hans Vaihinger wrote an extensive treatise on fi ctions in general: Die Philosophie des Als Ob. System der theoretischen, praktischen und religiösen Fiktionen der Menschheit. His hypothesis was that human beings are unable to know everything surrounding them and that they continuously create concepts of reality, and pretend that these are true. 34 the purpose being to know and understand reality. According to Vaihinger, legal fi ctions are a special kind of symbolic (analogical) fi ction, which rely on analogy as opposed to abstractions that are fi ctive because they expressly ignore certain details or characteristics, 35 or artifi cial classifi cations, such as Linnaeus' system, that are fi ctive because they suppose an order on the outside world that does not exist in reality. 36 In Vaihinger's view, fi ctions are thus a tool used to enhance our understanding and knowledge of reality. In 1919 Hans Kelsen wrote an essay in response to Vaihinger's book, in which he expressed his profound disagreement with Vaihinger's views on fi ctions in general and legal fi ctions in particular. 38 He pointed out that law and legislation are not designed for the purpose of knowledge or understanding but rather constitute an act of will ( Willenshandlung ). 39 According to Kelsen, this means that legal fi ctions are a fremdcörper in Vaihinger's philosophy of as if , and that their raison d ' être is not what Vaihinger thinks it is. At the outset it should be noted that this does not necessarily entail that Vaihinger's analysis of legal fi ctions per se is erroneous. Whether or not one agrees with Vaihinger that the purpose of fi ctions is the understanding of reality, Vaihinger correctly noted that fi ctions are a twist of reality and that they are a means to an end. They are a legal mechanism to apply legal rules to a given, unregulated, situation.
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Vaihinger, supra note 1, at 23. 34 Ibid ., at 49.
35
The example of the latter given by Vaihinger is Adam Smith's economic theory, which pretends, according to Vaihinger, that all economic drive is derived from human egoism, thereby ignoring factors such as custom and benevolence: see ibid ., at 30. 36 Ibid ., at 25 -27. 37 Ibid., at 46 (emphasis in original) and similarly at 70. Ibid ., at 1222 -1223.
Kelsen's analysis of the examples of fi ctions given by Vaihinger was designed to show that these are by their very nature not fi ctions. First, he argued that it is not correct to treat the case in which the law grants a foreigner the same rights as a citizen as a legal fi ction. One should rather consider that the legal framework has been expanded to also include foreigners. 40 The inclusion of persons or entities within an existing framework that originally did not envisage covering these entities or persons broadens the application of the law. It is important to note, however, that the element of expansion does not deprive this situation of its fi ctitious nature. Indeed, the broadening of the law's application is achieved through the instrument of the fi ction. The positions of Kelsen and Vaihinger are therefore not as diffi cult to reconcile as Kelsen suggested. Perhaps an explanation for their difference of opinion is that while for Kelsen the result determined the outcome of his analysis, Vaihinger was more concerned with the mechanism itself.
A different point of critique by Kelsen was directed against the fi ction that ' the king can do no wrong ' put forward by Vaihinger as a classical example of fi ctions in neoKantian style . 41 Kelsen argued that this is not a fi ction, but that the king in reality can do no wrong because the law is not applicable to the king. Doing wrong is not inherently wrongful. It is only wrongful if a Rechtsnorm says so. If the king is beyond the law, it means that in reality he can do no wrong . 42 There are, however, two diffi culties with this line of reasoning. First, it is not true that the king can do no wrong in reality. The point is that the king cannot be held responsible for his wrongful acts, but this is not to say that no one can be held responsible for the king's doing or that he is beyond the reach of the law. Vaihinger has explained this by reference to the situation where it is legally pretended that the speeches of the king are issued by his ministers. 43 This clearly constitutes a twist of reality, a denial of a truth, in short: a fi ction. If an offi cial speech of the king contains racist elements, this will be in violation of the laws of his country, but the prime minister will be held responsible as if it were the prime minister who had given the speech. Secondly, a similar issue concerns the powers of ruling bodies to take binding decisions and the extent to which they are subject to review. Kelsen argued that the maxim that the king can do no wrong refl ects reality: the king is inherently unable to take a decision that is in violation of the law, since there is no review. He would be de facto beyond the law. 44 Perhaps the best current example of this is provided by the UN Security Council and the extent to which, if at all, it is limited in its decision-making. Article 25 of the UN Charter obliges UN Member States to ' carry out the decisions of the Security Council in accordance with the present Charter ' . The Security Council is in its turn obliged to act in accordance with the purposes and principles of the United Nations under Article 24(2). The Charter does not explicitly provide for review of the 40 Kelsen, supra note 38, at 1229. 41 Vaihinger, supra note 1, at 696 -697. 42 Kelsen, supra note 38, at 1227. decisions by the Security Council. 45 However, the question of review and responsibility should be clearly distinguished from the question of initial illegality. Since the Charter itself limits the powers of the Secur ity Council, any decision in breach of those purposes and principles would be an act ultra vires . The question of whether anyone can actually hold the Security Council responsible or provide some kind of review is another matter. This applies in the same way to the example discussed by Kelsen and Vaihinger: the king can do no wrong. It is submitted that this does not refl ect reality, but is a fi ction applied to put the entity in question beyond responsibility.
More complicated is Kelsen's criticism on the fi ction of legal personality. As pointed out above, legal personality is not a fi ction properly speaking: its fi ctitious nature is derived from its intangibility rather than its confl ict with reality. While this does fall within the scope of Vaihinger's philosophy of as if , since his philosophy includes all abstractions and intellectual and mental constructs, it is not a legal fi ction properly speaking. Kelsen correctly noted that this kind of ' fi ction ' belongs to legal theory, rather than to legislation or legal practice, 46 but he has found another diffi culty with this fi ction as a legal fi ction: As long as legal personality is a refl ection of something else ( ein Spiegelbild ), it is not necessarily to be rejected. 47 In law, however, legal personality exists separately from the physical entity that owns the personality and has been hypostatized into a natural entity within the reality of law. The independent existence of legal personality alongside its origin, the ' real ' person, renders the fi ction unacceptable. It is, in Kelsen's words, an ' eigenartige Duplikation des Rechtes ' or a tautology. 48 It seems, however, that Kelsen did fi nally accept the existence of legal personality and its fi ctitious nature, but only with the inclusion of a caveat: one should always be aware of the fi ctive nature of legal personality and of the fact that it is a duplication of something else, to avoid internal contradiction in the legal system itself. 49 However, while Kelsen did not object strongly to the use of fi ctions in legal theory, he has considered them particularly problematic if applied in legislation or legal practice: ' [d] ie juristische Fiktion kann nur eine fi ktive Rechtsbehauptung, nicht eine fi ktive Tatsachenbehauptung sein . ' 50 Since the judiciary lacks the power to expand the law as it sees fi t, it may have to resort to a fi ction to solve a case at hand. However, in reality this is problematic. The ' reality ' that fi ctions belong to is the Rechtsordnung and because fi ctions contradict this reality emphasis should be on their provisional and 45 The issue of Security Council review has been discussed extensively in recent years. It is beyond the scope of this study to provide an exhaustive list of publications on this issue. Kelsen, supra note 38, at 1221. 47 Ibid. , at 1221. 48 Ibid., at 1220. 49 Ibid., at 1220 -1222. 50 Ibid., at 1230: ' the legal fi ction can be no more than a fi ctitious claim about law, not about facts ' . correctable nature. Legal fi ctions are not a detour leading ultimately to the reality of law but a deviation that ' vielleicht zu demjenigen führt, was der Fingierende für nützlich und zweckmäßich hält, niemals aber zum Gegenstand der Rechtswissenschaft: dem Recht ' . 51 This implies that correction should be possible and often will be necessary. Vaihinger however has said that unlike other fi ctions, legal fi ctions do not require correction, which Kelsen has considered unacceptable not only for fi ctions that belong to legal theory such as legal personality, but in particular for fi ctions applied in legal practice.
Taking into account Vaihinger's insistence on the contradictory nature of fi ctions and yet his emphasis on the purpose of fi ctions, Kelsen concluded that ' [r]echtstheoretisch ist somit eine Fiktion des Gesetzgebers unmöglich, eine Fiktion des Rechtsanwenders gänzlich unzulässig, weil rechtszweckswidrig . ' 52 Legal fi ctions are not only inconsistent with reality, but also with the legal system in which they operate. Consequently, they obviate the purpose of any legal system. According to Kelsen, again, Vaihingers fi ctions cannot exist in Vaihinger's world.
While one may fi nd Kelsen's criticism enlightening, since it does discuss the very nature of fi ctions, it does not convincingly show that legal fi ctions do not or should not exist at all. When discussing legal fi ctions, it is necessary not only to see the outcome of the process but also to study the process by which this outcome was facilitated.
One should inquire what is actually achieved by resorting to a legal fi ction and how this is done. The fact that a certain outcome seems ' real ' , such as ' the king can do no wrong ' , does not imply that fi ctions were or should be absent. As Hart has said, the fact that there is no sanction does not imply that the rule itself does not exist, 53 meaning that the fact that an entity fi ctitiously cannot be held responsible does not preclude its obligation to comply with the law. In addition, when the application of a fi ction establishes a transformation, such as the foreigner who is treated as if he or she were a citizen, this transformation is not eternal, indefi nite nor irreversible. Legal fi ctions may well provide the only way to a certain end. Within the framework of diplomatic protection, this is clearly the case: as long as individual agency under international law is limited, the fi ction in diplomatic protection will be indispensable.
The Fiction in Diplomatic Protection and the Distinction between Primary and Secondary Rules of International Law A Introduction
International law generally distinguishes between primary and secondary rules. This distinction is relevant with respect to the legal fi ction in diplomatic protection since it 51 Ibid. , at 1232: [a deviation that] ' perhaps leads to what the designer of the fi ction fi nds useful and sensible, but never to the subject of legal scholarship itself, which is the law ' . 52 Ibid. , at 1233: ' from the point of view of legal theory, the application of fi ctions by legislators are therefore impossible, the use of fi ctions by those who apply the law are totally unacceptable because they are contrary to the purpose of the law ' . is exactly through the operation of the fi ction that a state has the right to espouse a claim (a secondary rule) based on injury to an individual national arising out of the violation of a right under international law of this individual (a primary rule). The fi ction thus facilitates the transformation from a primary rule into a secondary rule. Whereas this supports the position that the state is in reality not claiming its own right but only exercises a secondary right, any ambiguity of the distinction between primary and secondary rules or indeed of the status of the rights involved in diplomatic protection has a bearing on the fi ction.
In what follows the hybrid nature of diplomatic protection with respect to the distinction between primary and secondary rules will be discussed in particular with respect to the function of the legal fi ction. The fi rst section will discuss the requirement of the occurrence of an internationally wrongful act. In the second section, the relation between the concept of denial of justice and the requirement to exhaust local remedies will be explored. One minor issue will just be mentioned here. As has been pointed out by Bennouna, the rules on nationality, which were largely developed within the framework of diplomatic protection, belong to the primary rules of international law, while the nationality of claims rule itself is part of the secondary rules.
54 This is a fi rst, albeit minor, indication that some elements of diplomatic protection are somewhat in between the primary and the secondary rules of international law.
B The Law of State Responsibility: A Set of Secondary Rules
Diplomatic protection is part of the law of state responsibility. In 1962 Roberto Ago, who was to be appointed Special Rapporteur to the ILC in 1963, introduced the distinction between primary and secondary rules of international law to the ILC with respect to the law of state responsibility, thereby abandoning F. V. Garcia Amador's approach which had included a study on the substantial rules regarding the treatment of aliens. 55 Thus, under the law of state responsibility ' the focus is upon principles concerned with second-order issues, in other words the procedural and other consequences fl owing from a breach of a substantive rule of international law ' . 56 For the theoretical underpinning of the distinction, reference is usually made to Hart's Concept of Law , in which he has said that primary rules ' impose duties ' and ' concern actions involving physical movement or changes ' , whereas secondary rules ' confer powers ' and ' provide for operations which lead not merely to physical movement or change but to the creation or variation of duties or obligations. ' 57 Despite the convenience of categorizing, it is diffi cult to give precise defi nitions of the terms ' primary ' and ' secondary ' norms. One way to describe the distinction is by reference, more common in civil law systems, to the distinction between substantive law and procedural law. Secondary rules are, in addition, sometimes considered necessary for a legal system by bringing unity to the compilation of primary obligations that otherwise would be juxtaposed without structure. 58 The secondary rules are the ' meta'-rules that lay down the consequences arising out of a violation of the primary rules, the modalities of change of the primary rules and, wherever applicable, the hierarchy between these rules. They are about other rules of law and become relevant after the breach of another rule. The primary rules are those that concern the rights and obligations of states, such as the prohibition on the use of force, pacta sunt servanda , the prohibition of genocide, the right to declare a foreign diplomat a persona non grata etc. The secondary rules are necessary to enforce the primary rules, to facilitate change or lay down the rules of adjudication. 59 Since the ILC Articles on State Responsibility are considered to contain secondary rules of international law, 60 diplomatic protection, being a part of the law on state responsibility, in particular the responsibility for injury to aliens, has likewise been placed under the secondary rules and the ILC in its project on the draft articles on diplomatic protection has been consistent in this approach.
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The secondary nature of state responsibility is however not always clear. Some rules are both primary and secondary. For instance, if a state violates a rule of diplomatic law versus another state, which is a violation of a primary rule, the latter state will be entitled to respond and to resort to countermeasures, which is a secondary rule. However, it may not react in kind since diplomatic law is excluded from the realm of countermeasures under Art 50(2)( b ) of the Articles on State Responsibility, which refl ects the dictum of the ICJ in the Tehran Hostages case. 62 This indicates that the rules on diplomatic and consular relations operate both on the primary and on the secondary level. In his Reports to the ILC as Special Rapporteur on State Responsibility, James Crawford repeatedly referred to the distinction and particularly to issues transgressing the distinction between primary and secondary rules. While the distinction proper is 57 Hart, supra note 53, at 79. not within the scope of the present discussion, 63 special complexities arise with respect to some elements of state responsibility and diplomatic protection.
In his First Report Crawford defended the distinction by pointing to the advantages, such as that ' [g]iven rapid and continuous developments in both custom and treaty, the corpus of primary rules is, practically speaking, beyond the reach of codifi cation ' .
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In the Second and Third Reports, specifi c issues pertaining to the (ambiguity of) the distinction were revealed. Two of these issues are particularly relevant as they also play a signifi cant role in the law of diplomatic protection. State responsibility only arises after the occurrence of an internationally wrongful act which ' constitutes a breach of an international obligation of the State ' . 65 However, as Crawford noted, ' [i]n determining whether there has been a breach of an obligation, consideration must be given above all to the substantive obligation itself, its precise formulation and meaning, all of which fall clearly within the scope of the primary rules ' , thereby aggravating the strict separation of primary and secondary rules. 66 He suggested, however, that the draft articles ' are intended to provide a framework for that consideration ' .
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It should thus not be interpreted to threaten the distinction. A similar issue arises in the context of diplomatic protection: it can only be exercised in response to an internationally wrongful act. The occurrence of an internationally wrongful act is both a criterion of admissibility and the primary rule, being part of the merits of the claim. In most claims concerning diplomatic protection, the questions of nationality and local remedies will be dealt with fi rst since failure to comply with the nationality of claims rule or the requirement to exhaust local remedies will render the claim inadmissible. If both criteria are fulfi lled, the merits phase will consider the occurrence of an internationally wrongful act. However, if it is decided that in fact there was no internationally wrongful act, one may question what will be the grounds of dismissal: Will the case be held to be inadmissible or unfounded? In practice, it may not be very relevant to make this distinction, but it is submitted that it does affect the distinction between primary and secondary rules. 63 See, for instance, van Detta, ' The Irony of Instrumentalism: using Dworkin's Principle -Rule Distinction to Reconceptualize Metaphorically a Substance -Procedure Dissonance Exemplifi ed by Forum Non Conveniens Dismissals in International Product Injury Cases ' , 87 Marqette L Rev (2004) 425, who stated, at 447, that ' substantive law has among its goals the regulation of private conduct that exceeds prescribed parameters ' but at 438 -449 that ' without procedure, the substantive law remains, at best, hortatory and indeterminate ' , thereby arguing against the rigidity of distinction and adhering to Dworkin's model emphasizing principles. Ibid .
C Local Remedies and Denial of Justice
More complicated is the matter of exhaustion of local remedies, which is also particularly relevant to the exercise of diplomatic protection since it is one of its conditions. Whereas the local remedies rule clearly is a criterion of admissibility, it is closely related to the concept of denial of justice. The latter, however, has generally been regarded as part of the primary rules. The occurrence of a denial of justice as a primary rule has a bearing on the requirement to exhaust local remedies as a secondary rule but the two are not always easily distinguishable. As Freeman already noted ' [t]he relationship between the local remedy [sic] rule and the State's duty of providing an adequate judicial protection for the rights of aliens is so close as to promote continuous confusion ' . 68 He went on to say that in certain cases ' the denial of justice creates at once the grounds and the conditions of the claim's presentation ' . 69 In a similar manner, Crawford has recognized that there is some ambiguity: ' the refusal of a local remedy will itself be internationally wrongful ' 70 and ' the failure to provide an adequate local remedy is itself the relevant internationally wrongful act . . . for example, where the injury to the alien is caused by conduct not attributable to the State, or where the violation involves a breach of due process standards . . . which occurs at the time of seeking the remedy. ' 71 However, since he referred to denial of justice as an example of a ' complex act ' giving rise to state responsibility, he clearly placed it under the primary rules.
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In this, he was preceded by scholars such as Borchard, 73 Freeman 74 and Roth, 75 and succeeded by Paulsson. 76 Although they also discussed the nature of denial of justice and the question of which failure in the judiciary would amount to a denial of justice, they have all stressed the fact that the occurrence of a denial of justice engages state responsibility of the host state.
Amerasinghe has attempted to disentangle the two concepts. He noted that ' the fact that the process of internal remedies results in a decision which is contrary to international law or is in violation of the international obligations of the host state cannot appropriately and is not to be characterized as a denial of justice' . 77 In such a case ' after the exhaustion of local remedies the fi nal decision taken is simply not one Ibid. , at 406 (emphasis in original). 70 Crawford, supra note 66, at para. 138.
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Ibid., at para. 145 (footnotes omitted). 72 Ibid. , at paras 97 and 126. 73 Borchard, supra note 14, at 330. 74 See Freeman, supra note 68, who stated at 410 that ' responsibility arising out of denial of justice is purely a substantive matter ' (emphasis in the original). which an international tribunal in prospect would take in the case concerned ' . 78 If, however, the denial of justice is the international wrong underlying the claim in exercise of diplomatic protection, the local remedies rule applies to this wrong. The injured individual is required to exhaust local remedies with respect to the denial of justice and this is thus the cause of action before local courts. 79 The implication of this is that the occurrence of a denial of justice does not affect the requirement to exhaust local remedies and that the two rules exist separately.
This, of course, is theoretically correct. After the occurrence of an internationally wrongful act, local remedies must be exhausted before an international claim can be brought. In addition, a denial of justice is relatively easy to repair by proper administration of justice. Paulsson has taken this line of thought even further and has stated that while the requirement to exhaust local remedies may be waived in other instances, it is a pertinent rule in cases of allegations of denial of justice, since such a denial cannot be established until remedies have been exhausted. He stated that ' it is in the very nature of the delict that a state is judged by the fi nal product ' . 80 He justifi ed this strictness by reference to the principle of non-interference: ' it avoids interference with the fundamental principle that states should to the greatest extent possible be free to organise their national legal systems as they see fi t . . . . If aliens are allowed to bypass those mechanisms and bring international claims for denial of justice on the basis of alleged wrong-doing by the justice of the peace of any neighbourhood, international law would fi nd itself intruding intolerably into internal affairs. ' 81 Yet, even Paulsson admitted that there is an element of reasonableness since ' [t]he victim of a denial of justice is not required to pursue improbable remedies ' 82 and he continued by demonstrating that it is far from easy to determine when this improbability applies. 83 He concluded that a test based on reasonable availability and effectiveness would be most viable. 84 Clearly, Paulsson did not consider this matter from the perspective of the distinction between primary and secondary rules and only allowed a denial of justice to constitute a mitigating factor for the requirement to exhaust local remedies.
The ILC considers the local remedies rule to be a rule of procedure rather than of substance: state responsibility arises after the commission of an internationally wrongful act, regardless of exhaustion of local remedies, but diplomatic protection can only be exercised after the exhaustion of these remedies. 85 While this emphasizes the secondary nature of the local remedies rule, it does not in itself clarify the relation between the local remedies rule and denial of justice. Dugard, in his reports to the ILC on diplomatic protection, has discussed the issue of denial of justice and 78 Ibid. , at 98. 79 Ibid. , at 99 -102. 80 Paulsson, supra note 76, at 108. 81 Ibid. , at 108. 82 Ibid. , at 113. 83 Ibid. , at 113 -119. 84 Ibid. , at 118. 85 Dugard, supra note 10, at paras 63 -66. See also Amerasinghe, supra note 77, at 419 -421. exhaustion of local remedies. Aware of the ambiguities, he has called for some fl exibility. 86 He echoed a concern raised by his predecessor Bennouna, who had asked the ILC for guidance on this topic. Although Bennouna agreed with the approach taken by the ILC, he had also stressed that too much rigidity would be undesirable. 87 He felt that it is not always easy to clearly distinguish primary and secondary rules of international law and although he concluded that diplomatic protection doubtlessly belongs to the latter, he was reluctant to exclude any discussion on primary rules. 88 Dugard in his turn concluded that:
[c]ircumstances of this kind [ie the ' intimate connection ' between the concept of denial of justice and the local remedies rule], coupled with the fact that denial of justice may be seen both as a secondary rule excusing recourse to further remedies (associated with the ' futility rule ' . . . ) or as a primary rule giving rise to international responsibility, suggest that the attempt at maintaining a rigid distinction between primary and secondary rules followed in the study on State responsibility should not be pursued with the same degree of rigidity in the present study.
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Amerasinghe has correctly noted that the occurrence of a denial of justice is not a prerequisite for the exercise of diplomatic protection and that not every malfunctioning of the judiciary amounts to a denial of justice. 90 However, Dugard's concerns apply to cases in which a denial of justice did occur, particularly if this was in addition to another internationally wrongful act and occurred in the process of exhausting local remedies for the fi rst injury. Amerasinghe would then require the injured individual to bring another claim against the host state in local courts seeking redress for the denial of justice. Again, in theory this may be right. In practice, however, one should consider that this puts the threshold for the exhaustion of local remedies too high. In particular, the Italian government, in its comments and observations to the draft articles on diplomatic protection, has raised this point. It considered denial of justice as an exception to exhaust local remedies when it suggested that an express reference should be included in draft article 16(b) [now article 15(b)] of the articles on second reading since it was not easily inferred from paragraph a of the same article. 91 This suggestion did not receive suffi cient support in the ILC. Nonetheless, this was not because the members felt that denial of justice would not create an exception to the local remedies rule but because the concept of denial of justice was considered to belong to the primary rules of international law and thus should not be referred to here. 92 Even if the distinction between primary and secondary rules entailed the exclusion of the concept Bennouna, supra note 54, at paras 62 -64. 88 Ibid. , at paras 55 -65. 89 Dugard, supra note 10, at para 10.
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Supra notes 78 and 79 and accompanying text.
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Comments and Observations, Add. 2, supra note 15, at 5.
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The ILC deliberately omitted the term: the draft Arts adopted on second reading do not contain the term ' denial of justice ' , neither do the commentaries to the relevant Arts: see commentary to draft Art. 15(a) and (b), Commentary to the draft Arts on second reading, supra note 2, at 77 -80. of denial of justice, the draft articles cover the situation described by the Italian government. Draft article 15 quite strongly relies on the reasonableness of the exhaustion of local remedies: an exception will apply where this is unreasonable. It will be recalled that this was also advocated by Paulsson. 93 An example of unreasonableness is the absence of a voluntary link between the individual and respondent state, for instance in the case of transboundary pollution or radioactive fallout. 94 Similarly, the exhaustion of local remedies is not necessary when the local judiciary is ' notoriously lacking independence ' or when there is no ' adequate system of judicial protection ' . 95 These instances are both included in the concept of denial of justice.
96 This leads to the conclusion that under certain circumstances an individual who has suffered a denial of justice cannot reasonably be expected to repeat the exercise of going through the local judiciary for the purpose of exhausting the local remedies.
97 Nonetheless, the implication is again that a primary rule and a secondary rule confl ate into one and that the distinction between primary and secondary rules is obscured.
D Conclusion
The two conditions of diplomatic protection discussed in the preceding sections have in common that they operate both on the primary and on the secondary level. This could be taken to question the very distinction between secondary and primary rules and it is necessary to explore how and to what extent this affects the position of the legal fi ction in diplomatic protection. Whereas this will be done more extensively below in the Conclusion, after discussion of the ILC's approach to the matter, some preliminary remarks must be made.
The legal fi ction is a mechanism of transition, transforming the individual's primary right into his or her national state's secondary right. This transition is effected in two ways. An individual right is transformed into the right of a state and a primary right is transformed into a secondary right. Yet, these transitions do not operate on a parallel level. Whereas the primary rights only belong to the individual and the right to exercise diplomatic protection belongs to his or her national states, some of the underlying rights and obligations within the secondary rules also belong to the individual. The legal fi ction entitling the state to exercise diplomatic protection thus operates at a rather late stage: only after local remedies have been exhausted and after the occurrence of an 93 Supra note 83 and accompanying text. 94 See draft Art. 15(c) and the commentary thereto which stipulates that this exception applies when ' it would be unreasonable and unfair to require an injured person to exhaust local remedies . . . because of the absence of a voluntary link or territorial connection between the injured individual and the respondent State ' : Commentary to Art. 15(c), para. 7, Commentary to the draft articles on second reading, supra note 2, at 80 -81. 95 Ibid. , at 79. 96 See, e.g., Freeman, supra note 68, at 50 -51; Paulsson, supra note 76, at 163 -167, 170 -173, 200 -202. 97 Perhaps the clearest example would be the Aksoy case before the European Court of Human Rights. In this case, the failure of the public prosecutor to take up Mr Aksoy's complaint was used both to allow an exception to the local remedies rule and to establish a violation of Art. 13 ECHR: see App. internationally wrongful act has been established. It thereby brings a combination of primary and secondary rules into the realm of the secondary rules. Indeed, in applying the fi ction as the element raising the claim from one level to the other, it channels various ambiguities into a right that is more easily defi nable. The resulting right is the right of a state: the right to claim responsibility of another state and to demand reparation for the injury. As will be further elaborated in the conclusion, this transition is necessitated by the incapacity of the individual to claim his or her own right under international law vis-à-vis another state. As long as individuals lack suffi cient standing and infl uence in the international fi eld, reliance on their national state will continue to be of major importance, which is only possible through the legal fi ction in diplomatic protection.
The Fiction and the International Law Commission
As already mentioned, the question of the fi ction in diplomatic protection has repeatedly been discussed within the framework of the ILC draft articles on diplomatic protection. ILC Special Rapporteur Mohamed Bennouna drew attention to the question in his Preliminary Report; it was raised again by his successor Special Rapporteur John Dugard in his First and Seventh Report; it is dealt with in the Commentary to the draft articles on fi rst reading; it has been raised by various states in their comments to the draft articles prior to the second reading and individual members of the ILC in discussing these articles; and, fi nally, it was discussed by the drafting committee during the second reading of the draft articles.
A The Preliminary Report
In his preliminary report to the ILC, 98 Special Rapporteur Bennouna was clearly troubled by the fi ction, in particular by the question of whose rights were being protected and whose right diplomatic protection itself actually was. A clear sign of Bennouna's confusion is the way in which he has quoted Vattel: ' Anyone who mistreats a citizen directly offends the State ' . 99 The word ' indirectly ' in the original text is here replaced by ' directly ' . This, it is submitted, is more than a mere typographic error. It is indicative of a misunderstanding of the operation of the fi ction in diplomatic protection as explained by Vattel. Hence, it is not surprising that the report does not introduce the main concepts related to diplomatic protection but rather asks for guidance by the ILC on most of the topics concerned. In addition, Bennouna's discussion shows an ambiva lence vis-à-vis the topic of diplomatic protection as such, attempting to fi nd a balance between views rejecting diplomatic protection as imperialist and oldfashioned and views promoting the mechanism as an instrument for the protection of human rights. 100 He therefore asked for guidance by the ILC on the question whether 98 Bennouna, supra note 54 .
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Ibid. , at para 6 (emphasis added). Bennouna relies on a translation provided in J.B. Schott, The Classics of International Law (1916). 100 He refers for instance to Judge Padilla Nervo (at para. 8), G. Scelle (at para. 26), D. Carreau (at para. 47) ( contra ) and P.C. Jessup (at para. 10), R.B. Lillich (at n. 21) ( pro ). See also at para. 50. a state ' when bringing an international claim, is . . . enforcing his own right or the right of its injured national ' . 101 As he described it, the fi rst dispute arises between an individual and the host state of which the individual is not a national. However, then ' his state of nationality . . . can espouse his claim by having him, and the dispute, undergo a veritable " transformation " ' . 102 Although Bennouna recognized that this process is based on a legal fi ction, 103 he seemed to question the status of the rights concerned based on a perceived ' duality ' : diplomatic protection both concerns the rights of an individual and the rights of a state. This duality has also been noted by Dubois who wrote that ' [c]ette vision est en complète harmonie avec la thèse dualiste qui repose sur une séparation rigide entre l'ordre juridique international, celui des relations entre Etats, et l'ordre juridique interne dans lequel seul l'individu est sujet de droit . ' 104 As discussed above, Bennouna found that various requirements of diplomatic protection are diffi cult to reconcile with the position that the state of nationality of the injured individual is the sole claimant and that this state is in fact acting in its own right. While this ' duality ' can be explained as indicated above, meaning the right of the individual that has been violated and the right of the state to exercise protection, this diffi culty prevented Bennouna from presenting any conclusions in the Preliminary Report and he left the matter to his successor.
B From the First Report to the Second Reading of the Draft Articles in the ILC
State for injury caused to its national ' . 109 Referring to Vattel and the Mavrommatis decision, the commentary to this draft article concludes by supporting the traditional view in which the state asserts its own right. While admitting the diffi culties with this position 110 and after discussing options offered by others, 111 the Special Rapporteur remained convinced of the utility of the traditional view. 112 Since this position has caused some criticism by states in their observations and comments and also by some members of the ILC, it has partly been abandoned in the draft articles adopted on second reading, which has affected the wording in Article 1 in particular.
Mavrommatis , Pretending and Reality: The Wording of Draft Article 1
The Mavrommatis Palestine Concessions case may be the most cited authority on diplomatic protection, but it presents us with a diffi culty that is not easily overcome and that has been a source of confusion with respect to the question of whose rights are protected in the exercise of diplomatic protection. The adherence by the ILC to this decision constitutes a continuation of this problem. As explained above, a legal fi ction is an express twist of reality, a denial of a truth. Thus, if one agrees with the position that diplomatic protection is premised on a fi ction, one cannot simultaneously maintain that a state is in reality claiming its own right. The very fi ction in diplomatic protection is that a state pretends to claim its own right, while in reality it is the right of its individual national that is at stake. The only right the state has is the right to exercise diplomatic protection, which is a different right than the violated right that is asserted by taking up the claim. While this was clearly acknowledged by the Special Rapporteur in his Seventh Report, the language in draft article 1 in the same report continued to refer to the state's own right. 113 The reason given for retaining the Mavrommatis formula was that ' [i]n the light of the fact that the draft articles are premised on the soundness (if not accuracy) of the Mavrommatis rule (see, in particular, article 1), little purpose would be served by an examination of criticisms of the rule at this stage. ' 114 The ILC however did reopen the debate pursuant to criticism received by states and members of the ILC.
Italy, in its comments and observations to the draft articles, stated that draft article 1 . . . adopts a wording which is too traditional, especially when it speaks of a State ' adopting in its own right the cause of its national ' . The wording implies not only that the right of diplomatic protection belongs only to the State exercising such protection, but also that the right that has been violated by the internationally wrongful act belongs only to the same State. However, the latter concept is no longer accurate in current international law.
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Other states, in their comments and observations, also pointed to the relationship between the protecting state and its national, but they did not go as far as Italy.
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109 Dugard, supra note 14, at para. 61 (emphasis in original). 110 Ibid. , at paras. 65 -66. 111 Ibid. , at paras. 69 -72. 112 Ibid. , at para. 73. 113 Dugard, supra note 61, at paras. 3 and 8 -14. 114 Ibid. , at para. 3. 115 Comments and Observations, Add. 2, supra note 15, at 2. 116 While Italy did not question the discretionary right of a state here, 117 it objected to the idea that states are protecting their own rights when exercising diplomatic protection and suggested that draft article 1 should refer both to the rights of the individual and to the rights of the state. 118 Italy's reasoning, however, is complex, since it relies not only on the LaGrand decision, but also on Avena . In fact, it derived the wording of its proposal for article 1 from that decision. 119 While LaGrand clearly confi rmed that individual rights exist and that diplomatic protection is the proper mechanism for claiming these rights without pretending that they are in reality a state's own rights, Avena is more complicated. In Avena , the ICJ dismissed the exercise of diplomatic protection and treated the protection on behalf of the Mexican nationals as a claim based on direct injury. The Court's decision on this point is particularly confusing. It presents us with an overdrawn interpretation of the words ' in its own right ' of Mavrommatis and denies the individual any role. 120 Since the Italian proposal for a new draft of this article retains the duality, implying that some primary rights of the state are also protected by the exercise of diplomatic protection, it does not particularly elucidate the matter. As opposed to Mavrommatis , both LaGrand and Avena were mixed claims involving both direct and indirect injury. Now, clearly, when a state is claiming its own rights it will not be required to resort to diplomatic protection, since the violation of a state's own rights results in direct injury. If one really wishes to emphasize the individual rights underlying diplomatic protection, mixed claims do not provide the best instance from which to derive the language and the inclusion of ' in its own right ' is not helpful.
Despite the lack of clarity in the Italian proposal, the underlying idea, that of the right of the individual and of abandoning too much focus on the state as the supreme holder of all international rights, received quite some support in the ILC. As a result, the drafting committee reconsidered the wording of Article 1. It decided not to adopt the proposal put forward by Italy, but it did modify Article 1. It now reads:
For the purpose of the present draft articles, diplomatic protection consists of the invocation by a State, through diplomatic action or other means of peaceful settlement, of the responsibility of another State for an injury caused by an internationally wrongful act of that State to a natural or legal person that is a national of the former State with a view to implementing such responsibility.
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The changes in this article not only pertain to the fi ction -there is also a new emphasis on the invocation and implementation of the responsibility of another 117 It is interesting to note that Italy did suggest an exception to this discretion in the case of violations of peremptory norms: state -but the discussion will be limited to this issue here. It is submitted that the current draft is more accurate with respect to the nature of diplomatic protection in the light of the legal fi ction and thus has considerable advantage over the previous draft. Since it emphasizes the fact that the injury was infl icted on the individual rather than the state, it is in line with the operation of the legal fi ction.
While the omission of the words ' in its own right ' should be interpreted as a departure from the opaqueness in Mavrommatis and should be welcomed for that reason, the ILC unfortunately decided to leave some room for discussion, unnecessarily. It explained in the Commentary to this provision that it ' is formulated in such a way as to leave open the question whether the State exercising diplomatic protection does so in its own right or that of its national -or both ' .
122 It is diffi cult to reconcile this comment to the actual wording of the article. Even if the provision does not explicitly exclude the protection of a state's own rights in the exercise of diplomatic protection, which would account for the comment that this question is left open, this must be the conclusion. The repeated references to the law of state responsibility and the ILC Articles on this topic are a clear reminder also of the distinction between direct and indirect injury. The ICJ may have overlooked this distinction in Avena , but the ILC certainly did not: the Commentary to draft article 14 (on local remedies) explains that the local remedies rule is only applicable to indirect injury and not to direct injury. 123 As has been mentioned before, diplomatic protection is not the proper mechanism for claiming responsibility of another state for direct injury. Viewing diplomatic protection ' through the prism of State responsibility '
124 entails that this distinction should be made and that the protecting state is acting in response to a violation of the rights of its national, and not its own rights. Perhaps the difference between the provision itself and the accompanying commentary can be explained as refl ecting the consensus which allows the draft article and the commentary taken together to be agreeable to all.
By structuring the exercise of diplomatic protection as a right of a state to present a claim based on an injury to its national, the provision further underlines the distinction between primary and secondary rules of international law and allows the legal fi ction to transform the violation of a primary right into the state's secondary right to address this violation. In the Commentary, the modifi cation is explained by reference to the imperfections in the fi ction: ' [m]any of the rules of diplomatic protection contradict the correctness of the fi ction, notably the rule of continuous nationality which requires a State to prove that the injured national remained its national after the injury itself and up to the date of the presentation of the claim ' . 125 The point is of course that certain rights and obligations of the individual affect the perception one has of diplomatic protection or confl ict outright with the concept of the state's rights. Even as the modifi cation of draft article 1 has signifi cantly contributed to a proper understanding of the mechanism of diplomatic protection, some questions remain to 122 Commentary to the draft Arts on second reading, supra note 2, at 26. 123 Ibid. , at 74. 124 Ibid. , at 26. 125 Ibid. , at 25. be reviewed. The (importance of the) role of the individual has led some to argue that the legal fi ction is inappropriate. It would harm the position of the individual and put too much emphasis on states. In the First Report the Special Rapporteur had raised the issue of the role of the individual and acknowledged that the local remedies rule, the continuous nationality of claims rule (CNR), and the general practice since the Chorzow Factory case 126 to measure damages according to the injury suffered by the individual clearly show the fi ctitious nature of diplomatic protection.
127 They primarily relate to the individual but constitute conditions for the right of the individual's national state. While an attempt could be made to explain these requirements in a way that also confi rms a right of the protecting state, such an attempt is destined to fail, in particular with respect to the CNR and the practice regarding compensation. The requirement to exhaust local remedies is the least controversial in this respect since one could argue that the local remedies rule is in reality a tribute to the sovereignty of the defendant state, supporting the inter-state character of diplomatic protection.
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Thus, while the burden to exhaust local remedies is upon the individual national, this does not necessarily put the individual at the centre of the claim. In what follows, issues related to compensation and the continuous nationality rule will be considered in particular in the light of the discussions in the ILC preceding the adoption of the draft articles on second reading.
Compensation and Draft Article 19: Pulling the Rabbit out of the Hat
The infl uence of the injury sustained by the individual on the award of remedies and the question of whether the individual has any entitlement to receive any compensation obtained by his or her national state constitute a complex issue. One way is to see this as a practicality that does not affect the fundamental nature of the claim, especially since most states do not subscribe to the existence of a rule obliging them to transfer any reparations to the individual (even if they do so in practice) 129 and considering the many ' lump-sum ' agreements 130 which also deny an articulate part to the individual. 131 One would thus not expect any provisions on this matter in the draft articles on diplomatic protection, especially considering their state-centred nature.
Yet, the ILC decided to reconsider compensation and to include a new article during the second reading which provides, in soft language, that states ' should ' not only consider the wishes of the individual with respect to the extent and kind of protection, but should also transfer (part of) any compensation received to this individual. 132 Since this is an exercise in progressive development, the provision is worded in a way that avoids creating binding obligations and it has thus little more than a hortatory effect, reminding states of good practices. As the Commentary explains, these are ' desirable practices, constituting necessary features of diplomatic protection, that add strength to diplomatic protection as a means for the protection of human rights and foreign investment ' . 133 The transfer of compensation received to the injured individual is widely supported in state practice 134 and this is a legitimate ground for the ILC to propose the provision by way of progressive development. While one may support the policy considerations underlying this provision, 135 it is not easily understood in the light of the fi ction and the nature of the exercise of diplomatic protection under the draft articles.
One may note as a preliminary issue that this provision is a secondary rule to a set of secondary rules: it prescribes the consequences of the consequences of an internationally wrongful act. This in itself confi rms the secondary nature of diplomatic protection, but does not operate on the same level. More importantly for the purpose of the present discussion, draft article 19 troubles the strict application of the legal fi ction, not only with respect to compensation. The fi ction in its pure form transforms the primary right of the individual to a secondary right of the state. Draft article 19, however, brings it back to the individual. In doing so, it creates additional secondary rules applicable to individuals. Whereas this provision does not create legally binding obligations, it does create something short of an obligation and thus it creates something short of a corresponding right. The latter clearly is the individual national's. It is submitted that while the ILC may have intended to address some of the issues related to the position of the individual, it has created an oddity that fails to concord with the general system of diplomatic protection. Once a state has espoused a claim, it has a discretionary power over the way in which the claim is pursued. It may be argued that states are not entirely free in their decision whether or not to espouse the claim, 136 but this is a different matter than a state's discretion upon espousal. As the Commentary correctly notes, this provision is contrary to the logic of diplomatic protection. 137 More specifi cally, it is diffi cult to reconcile with the idea of the legal fi ction transforming an individual right to a state's right. As such it does not affect the transformation from a primary to a secondary right. 132 Draft Arts adopted on second reading, supra note 14, Art 19(c). 133 Commentary to the draft Arts on second reading, supra note 2, at 95. 134 Dugard, supra note 61, at paras 93 -103. 135 The present author certainly supports this policy argument and the creation of an obligation to exercise diplomatic protection under certain circumstances: see Vermeer-Künzli, ' Restricting Discretion: Judicial Review of Diplomatic Protection ' , 75 Nordic J Int'l L (2006) 279. 136 See on this matter Commentary to the draft Arts on second reading, supra note 2, at 96 and VermeerKünzli, supra note 135. 137 Commentary to the draft Arts on second reading, supra note 2, at 97.
Continuous Nationality
If one considers the state as the owner of the secondary right to exercise diplomatic protection and one also considers that this right is a discretionary right, then the continuous nationality rule CNR raises questions similar to the ones related to draft article 19. Despite some support for the rule, current international law does not attribute a customary law status to the CNR. The very existence and the scope of the rule are controversial and subject to debate, both in the ILC and in legal writing.
Both the position that an exception should be made for changes of nationality between the time of the injury and the presentation of the claim and the position that nationality must be continuous not only at the time of the presentation of the claim but until the award of the claim have been expressed. In an exhaustive overview of the status of the CNR under current international law, Duchesne has argued that the CNR is diffi cult to reconcile with the position that a state espouses the claim of the individual and through the operation of the fi ction makes it its own. He thus questions the status of the CNR beyond the time of the occurrence of the injury as a rule under customary international law. 138 The former position is also supported by the ILC draft articles adopted on fi rst reading in Article 5(2), supported by the Special Rapporteur. While Dugard recognized the undesirability of ' nationality shopping ' , he has pleaded for some fl exibility in the application of the CNR to accommodate involuntary changes of nationality. 139 This view was also supported by a number of states in their comments and observations to the Draft Articles (Belgium, 140 the United Kingdom, 141 Austria, El Salvador, The Netherlands, and the Nordic Countries
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) and by various members of the ILC in their statements to the ILC while discussing this draft article.
The strongest supporter of the latter view is perhaps the United States in its comments to the ILC on the Draft Articles on Diplomatic Protection adopted on fi rst reading, in which it proposed that a continuity of nationality be required until the resolution of the claim, which is clearly more than the original presentation of the claim. 143 Although it admitted that extending the requirement of continuous nationality beyond the presentation of the claim may not be part of current customary law, the United States, while relying on the Loewen Group decision, 144 extension is desirable since a state would lose its legal interest in receiving the remedies when the individual involved is no longer its national. The ICSID tribunal in Loewen also supported the rule. In response, the Special Rapporteur pointed out that the interpretation by the United States of the Loewen Group decision (and other decisions) to support a general extension of the CNR until the making of an award is fl awed. While this decision and other decisions referred to by the United States show that a claim must be dismissed when the individual changes nationality between the presentation of the claim and the making of an award, it is simultaneously true that they have one particularity in common. As Dugard wrote, ' many of the decisions in favour of the date of the resolution of the claim, and on which the United States relies, involve instances in which the national changed his/her nationality after the presentation of the claim and before the award to that of the respondent State ' . 145 The result of such a situation would be that the respondent state pays compensation to its own national. In all fairness, this should be a reason to declare the claim inadmissible. While this exception may in turn raise issues with respect to protection of dual nationals against a state of nationality -a discussion of which is beyond the scope of the present paper -it certainly does not support a general extended requirement for continuous nationality until the making of an award.
Despite absence of proof of international customary law, the ILC decided to include the CNR in the draft articles on diplomatic protection and retained that provision on second reading. Referring to the CNR, it stipulates that protection may be exercised on behalf of a national ' who was a national continuously from the date of injury to the date of the offi cial presentation of the claim ' and adds that such nationality will be presumed if it ' existed at both these dates ' .
146 It provides for one exception and two further restrictions: loss of nationality unrelated to the bringing of the claim does not exclude protection, whereas injury caused by a former state of nationality at the time the national had that nationality and acquisition of the nationality of the respondent state both render the exercise of diplomatic protection inadmissible.
This draft article is clearly the result of a compromise. While the CNR is thus included in the rules on diplomatic protection, it is not an absolute rule and the word ' only ' , which was suggested by the United States, 147 was not included, nor was the requirement of continuity extended until the resolution of the claim. In addition, Article 5(1) limits the burden of proof on the applicant state. On the other hand, while the draft article adopted on fi rst reading was silent on this issue, the new provision does address the ' Loewen ' situation, where the national changes nationality to that of the respondent state after the presentation of the claim in draft article 5(4). This requirement, in itself a restriction of the exercise of diplomatic protection, is relatively strict: it does not allow for an exception if the change of nationality was involuntary (for instance due to marriage or adoption).
148
The diffi culty with the CNR is that it touches on the nature of diplomatic protection as a state's right and therefore on the operation of the legal fi ction. While many states may be prepared to consider the injury as purely affecting the individual, they certainly do not reject the discretionary nature of diplomatic protection and the draft articles as a whole do not challenge this discretion. It may be advantageous for the defending state to adhere to the CNR, since it will limit the number of admissible claims, but it is problematic from the perspective of the fi ction. A strict adherence to the CNR emphasizes the role of the individual: through the continuity of his or her nationality, the legal interest of the protecting state is preserved. However, as has already been referred to above, this is diffi cult to reconcile with an equally strict adherence to the Mavrommatis principle stipulating that the state is the ' sole claimant ' .
149 If the legal fi ction transforms the injury caused by a violation of a primary rule into a right of a state to present a claim, the nationality of the individual is only relevant at the time of the injury. Cases such as the LaGrand case, where the individuals at the origin of the claim had died by the time the claim was presented or resolved, provide clear support for the view that indeed the state is the sole judge regarding the modes and continuation of the claim.
This, however, brings us to the same issue as the one underlying the complexities of draft article 19: the individual's secondary rights and obligations that infl uence his or her national state's secondary right to exercise protection on his or her behalf. In this respect, the legal fi ction is even more ' imperfect ' and ' limited ' than originally envisaged. Not only is the fi ction limited to protection and does not entail a state's responsibility for actions of the individual, but the legal fi ction is hampered because of the individual's role in the secondary stages. Under the ILC draft articles on diplomatic protection, the legal fi ction is not an absolute fi ction and Mavrommatis has been abandoned on more than one account. Both the bringing of a claim ' in its own right ' is no longer adhered to and the element of complete discretion, the state as the ' sole judge ' is limited.
In the context of diplomatic protection, the legal fi ction that allows a state to espouse the claim of one of its nationals has been subject to criticism and held to be irreconcilable with the current state of the law. The position of the individual under international law today is very different from the early 20th century. Individuals are increasingly recognized as subjects of international law and would thus no longer need protection by their national state, thus rejecting the mechanism provided by the legal fi ction. Yet it will be shown that individual agency is still, regrettably, limited and that diplomatic protection continues to be indispensable.
In analysing legal fi ctions in general and the distinction between primary and secondary rules of international law, it has been demonstrated that the fi ction in diplomatic protection operates on two levels. Through the application of the legal fi ction, the espousal of the claim, a primary right gives rise to a secondary right. This is not surprising. The transformation from a primary right to a secondary right in itself does not require a fi ction. Under the law of state responsibility, the violation of a primary right puts into operation the system of secondary rules that are enshrined in the ILC articles on state responsibility. In this process, there is no pretending: state responsibility only applies after the occurrence of an internationally wrongful act. Nevertheless, diplomatic protection is different from the ' normal ' law of state responsibility. Instead of applying secondary rules to primary rules of the same owner, the secondary rules apply after the violation of primary rights of another person: the individual national of the espousing state. This is accomplished through the legal fi ction.
As we have seen, the question of the transformation from rights of the individual to rights of the state is rather complex. The injury is without any doubt sustained by the individual and not by the protecting state. Similarly, the right to exercise diplomatic protection is without doubt the right of the protecting state and not the individual national's. There is however much in between that shifts the focus from the individual to the state and back. The conditions for the exercise of diplomatic protection contain obligations of both the state and the individual national. The local remedies rule is intimately connected to the prohibition on denial of justice, confl ating the secondary condition and a primary right. Similarly, the CNR emphasizes that the legal interest of the claiming state must be supported by the nationality of the injured individual up and until the presentation of the claim. This is not so much a confl ation of two rights, but rather contradicts the position that the espousing state is the sole claimant. It only becomes the sole claimant after the presentation of the claim. Yet when applying the CNR it does not continue to be solely in control. In addition, whereas the ILC generally seems to support the state-centred view on diplomatic protection, it requires states to consider the wishes of the individual national and in draft article 19 it reminded states of the cause of and reason for the exercise of diplomatic protection. Taken in an extreme way, this reduces the state to a representative of the individual. One scholar has, perhaps with this in mind, distinguished diplomatic protection and ' representative action ' , the difference being that diplomatic protection concerns a claim based on the state's rights and the individual national's rights which are not easily separated, whereas representative action only concerns the protection of individual rights. To support his argument, the author has relied on the ICJ's decision in lead to impunity given the possibility of diplomatic protection. 154 This clearly shows the incapacity of the national court to address the matter and it shows the importance of diplomatic protection for the protection of the individual. 
